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§129.1 Purpose.

(a) Section 38(b)(1)(A)(ii) of the Arms
Export Control Act (22 U.S.C. 2778) pro-
vides that persons engaged in the busi-
ness of brokering activities shall reg-
ister and pay a registration fee as pre-
scribed in regulations, and that no per-
son may engage in the business of
brokering activities without a license
issued in accordance with the Act.

(b) The brokering activities identi-
fied in this subchapter apply to those
defense articles and defense services
controlled for purposes of export on the
U.S. Munitions List (see part 121 of this
subchapter) or for purposes of perma-
nent import on the U.S. Munitions Im-
port List (see 27 CFR part 447).

[78 FR 52690, Aug. 26, 2013]

§129.2 Definitions.

As used in this part:

(a) Broker means any person (see
§120.14 of this subchapter) described
below who engages in the business of
brokering activities:

(1) Any U.S. person (see §120.15 of this
subchapter) wherever located;
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(2) Any foreign person (see §120.16 of
this subchapter) located in the United
States; or

(3) Any foreign person located out-
side the United States where the for-
eign person is owned or controlled by a
U.S. person.

NOTE TO PARAGRAPH (a)(3): For purposes of
this paragraph, ‘“‘owned by a U.S. person”
means more than 50 percent of the out-
standing voting securities of the firm are
owned by a U.S. person, and ‘‘controlled by a
U.S. person’ means one or more U.S. persons
have the authority or ability to establish or
direct the general policies or day-to-day op-
erations of the firm. U.S. person control is
rebuttably presumed to exist where U.S. per-
sons own 25 percent or more of the out-
standing voting securities unless one foreign
person controls an equal or larger percent-
age.

(b) Brokering activities means any ac-
tion on behalf of another to facilitate
the manufacture, export, permanent
import, transfer, reexport, or re-
transfer of a U.S. or foreign defense ar-
ticle or defense service, regardless of
its origin.

(1) Such action includes, but is not
limited to:

(i) Financing, insuring, transporting,
or freight forwarding defense articles
and defense services; or

(ii) Soliciting, promoting, negoti-
ating, contracting for, arranging, or
otherwise assisting in the purchase,
sale, transfer, loan, or lease of a de-
fense article or defense service.

(2) Such action does not include:

(i) Activities by a U.S. person in the
United States that are limited exclu-
sively to U.S. domestic sales or trans-
fers (e.g., not for export);

(ii) Activities by employees of the
U.S. Government acting in an official
capacity;

(iii) Activities by regular employees
(see §120.39 of this subchapter) acting
on behalf of their employer, including
those regular employees who are dual
nationals or third-country nationals
that satisfy the requirements of §126.18
of this subchapter;

NOTE TO PARAGRAPH (b)(2)(iii): The exclu-
sion does not apply to persons subject to U.S.
jurisdiction with respect to activities involv-
ing a defense article or defense service origi-
nating in or destined for any proscribed
country, area, or person identified in §126.1
of this subchapter.
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(iv) Activities that do not extend be-
yond administrative services, such as
providing or arranging office space and
equipment, hospitality, advertising, or
clerical, visa, or translation services,
collecting product and pricing informa-
tion to prepare a response to Request
for Proposal, generally promoting com-
pany goodwill at trade shows, or activi-
ties by an attorney that do not extend
beyond the provision of legal advice to
clients;

(v) Activities performed by an affil-
iate, as defined in §120.40 of this sub-
chapter, on behalf of another affiliate;
or

(vi) Activities by persons, including
their regular employees (see §120.39 of
this subchapter), that do not extend be-
yond acting as an end-user of a defense
article or defense service exported pur-
suant to a license or other approval
under parts 123, 124, or 125 of this sub-
chapter, or subsequently acting as a re-
exporter or retransferor of such article
or service under such license or other
approval, or under an approval pursu-
ant to §123.9 of this subchapter.

(c) For the purposes of this sub-
chapter, engaging in the business of
brokering activities requires only one
occasion of brokering as described in
paragraph (b) of this section.
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§129.3 Requirement to register.

(a) Except as provided in paragraph
(b) of this section, any person who en-
gages in brokering activities (see
§129.2) is required to register with the
Directorate of Defense Trade Controls.
Registration under this section is gen-
erally a precondition for the issuance
of approval for brokering activities re-
quired under this part 129 or the use of

exemptions.
(b) Eremptions. Registration, ap-
proval, recordkeeping, and reporting

under this section are not required for:

(1) Foreign governments or inter-
national organizations, including their
employees, acting in an official capac-
ity; or

(2) Persons exclusively in the busi-
ness of financing, insuring, trans-
porting, customs brokering, or freight
forwarding, whose activities do not ex-
tend beyond financing, insuring, trans-
porting, customs brokering, or freight

§129.3

forwarding. Examples include air car-
riers or freight forwarders that merely
transport or arrange transportation for
licensed defense articles, and banks or
credit companies who merely provide
commercially available lines or letters
of credit to persons registered or re-
quired to register in accordance with
parts 122 or 129 of this subchapter.
However, banks, firms, or other per-
sons providing financing for defense ar-
ticles or defense services are required
to register under certain cir-
cumstances, such as when the bank or
its employees are directly involved in
arranging transactions involving de-
fense articles or defense services or
hold title to defense articles, even
when no physical custody of defense ar-
ticles is involved. In such cir-
cumstances, the banks, firms, or other
persons providing financing for defense
articles or defense services are not ex-
empt.

(c) Persons exempt from registration,
approval, recordkeeping, and reporting
as provided in §129.3(b) are subject to
the policy on embargoes and other pro-
scriptions as outlined in §129.7.

(d) U.S. persons who are registered as
a manufacturer or exporter in accord-
ance with part 122 of this subchapter,
including their U.S. or foreign subsidi-
aries and other affiliates listed on their
Statement of Registration who are re-
quired to register under this part, are
not required to submit a separate
broker registration or pay a separate
broker registration fee when more than
50 percent of the voting securities are
owned by the registrant or such sub-
sidiaries and affiliates are otherwise
controlled by the registrant (see §120.40
of this subchapter), and they are listed
and identified as brokers within their
manufacturer or exporter Statement of
Registration. All other requirements of
this part apply to such brokers and
their brokering activities.

(e) Registration under this section is
a precondition for the issuance of ap-
proval for brokering activities required
under this section or the use of exemp-
tions, unless an exception is granted by
the Directorate of Defense Trade Con-
trols.
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